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Introduction 



As tribes and individuals, Indians claim 
dualrightsin Ammcan society. Granted 
full citizenship in 1924, Indians are en- 
titled to all prelections and benefits en- 
joyed by other citizens, including Jree 
f)ublic education for their children. 

As the original inhabitants of the United 
States, Indians also claim rights accruir^ 
to no other j>opulation group. These ri^ts 
are based on treaties signed between in- 
dividual tribes and the-Fciler^! Govern- 
ment between 1778 and 1871, acts pf the 
U,S. Congress to implement the treaties 
and provide for thte general welfare of In- 
qiian people, and court decisions uphold- 
ing the validity of treaties and special 
legislation to deal with Indian matters. 
Hovvever, tne documentation siibstantiat- 
ing the duaj rights clainfhad not pre- 
viously been compiled. The^Ofllce ofln- 
dian Education in the U S, Office of 
Education therefore asked Vine Deloria, 
Jr., eminent Indian'^uthor and attorney, to 
examine the his^brical record and compile 
the documentation ^bstantiatingthc dual 
rights claim, * . 



Mr. DelcH'ia specialize ir^ the histcH^ical 
relationship between the ffidian peopler 
and the U>S, Government A Sioux born* 
on the Pine lUdge ReseiVatipn in South 
Dakota, hens the author of Jltich best, 
sellers as Custer Died for Your Sins, We 
Taik, You Listen, Of Utmost Good Faith and 
Behind the Trail of Broken Promises, As an 
attorney, he had a major role in founding 
the Institute for the Developmentof In- 
dian Law, in Washington, D.G 

• / 

Mr. Delc^^ia condjifcted an extensive 

search of the Njjjpon's iirchives to obtain , 

materials pertinent to the early treaties, 

acts of the Oangress, and court decisions? 

His task was complicated by the facts that 

many oral agreements had gode altogether 

unnoted and many written records had 

been scattered in depositories throughout 

the country or simply lost. < 
* 

Mr. Dcloria's documentation and legal in- 
terpretation of available m^erials are' con- 
tained in his 13S-page manuscript entitled 
^'Legislative Analysis of thVpederal Role 
in Indian Education," whifc of necessity 
is legalistic in language and citation. 



ThW publication k a brief summary of 
Mr Deioria^s findings and conclusions, 
written for the busy layman. With special 
Emphasis on education, the publication 
reviews the tr^ty guarantees made by th? 
Federal Government, and the service ac- 
tUally provided under the guarantees. It ' 
' summarizes cqngrcssional intent, from the 



end of the treaty period (187 1) to the pre- 
sent, assigning responsibilkiesibr In- * 
dian^ifl^i^ to a number of Federal agen- 
cies., Finally^ it examines the consistency ^ 
with which the courts h^vc upheld the 
cdhcxptof dual Federal responsibility to 
Indian citi^ns,^ cxfH^essed in treaties 
and general law. . 



Historical Overview 

IndianNation^ Cede Land, Lose M 
Livelihood \ 




... I think ^ . . that when the history 
of the last one hundrai years shall be 
, ' written it will be a pleasant thing for 
our children to find here and there a 
green spot in reference to our treat- 
ment of the Indians— an expression 
of national sympathy and national 
honor toward these disappOrifig 
tribes. 

4 

9 

— Willid^ Steele Holman, 
Member of Congress, in the 
Congresswtmi Record, July 17, 
1882 

i 

Most Indian trlb« were sovereign nations 
with prior claim to vast land resources 
when the United States opened treaty 
negotiations during the Revolutionary 
War. Eirly treaties {1778- 181 5) promised 
peace, friendship, ^nd trade as between in- 
dependent nations. In exchange for some 
Indian land, but primarily foi" trade" con- 
cisions, the United States assumed a pro- 
tective role. Tribes retained rtvU and cri 
'minal jurisdiction ovtr their^lendi and th^ 
right to self-^wernment * ' 



For example, treaties W^ith the Delaware^ 
and Cherokets permitted tl^c tribes to 
send delegates to the Congress if they so 
desired. Recognizing tribal sovereignty, 
territorial- governors and military com- 
manders of frontier posts regularly issued 
passports for U.S. citizens travclihg in lixr, 
dian lands. ^ " - * 

The I^rthwest Ordinance of 1787, pat; 
tep^TO on a plart proposed t)y Thomas 
Jefferson, provided.territorial status for the 
lands north^f the Ohio River and the 
legal mechartishi whereby territories could 
-eventually apply for statehood. Millions of 
acres of Indian lands were*involved« Arti- 
cle I^ of the Ordin^incc reaffirmed the ' i 
early pledges of the U.S. Government: 

* 

The utmost good faith shall always be 
observed towards the Indians; their 
land and property shall never be ^ , 
taken from them without their con- 
sent; and thqir {>roperty, rights, and 
liberty never shall be inVaded or dis- 
turbed un+ess injust and lawful wars 



authorizcii by Congress 



Despite these guaranty, Federal poHcy 
changed after the War bf ,1812— a war in 
which many tribcs.exercUcid their ri^t as. 
independent nations to fight on the British 
side. With the success^ I conciitsion of the 
second American struggle against the Br^-^ 
tish in a generation, the future of the ' 
young Reput)Hc at last seemed assured. 
White f^mers in search of fotilc land 
began the westward movement across the 
Appalachian Mountains into the vast 
hunting ranges and farmlands of varicHis. . 
Indian tribes. Thou^ most Indians wex:e 
migratory^hunta*s, some cultivated crops 
and lived in permanent viirages, ^ 

fTo supply lands needed by white settlers 
in these western territories, the United 
States embarked on a policy of I ndian 
land acquisition that Ia«;ted a half century. 
Under nearly 400 treaties with individuai 
tribes, the United States acquired almc^t a 
billion acres of Indian land. ^ 1871 the 
Federal Government unilaterally declared 
the treaty period closed. 
I 

When they ceded fat-ranging hunting 
grounds, Irjdian nations lost bc^h their 
autonomy and means of livelihood. To 
compensate, the Federal Government pro- 
mised agriculturaKooIs, breeding animals, 
seeds, and training that Indians would 
need .to sustain life on farm plots averaging 
160 acres per faijiily' Much of this land 



was on arid, unproductivne reservations in 
the Smidiwest. ^he Govcrriihfcnt also'pro-,, 
mised health services and sdioots. 

3y 1882, as shown in Congrosman liol^ 
man's appeal to the nation's oonsqienice, 
tht failure of the Federal Government to 
fulfill its tr^y (^ligations h^ l(|i to th^ 
virtual disappearance of a numbd* of dnce 
proud Incfian nations. Federal eSbrts to 
imf^ove Indian health, agricultural slcflls, 
and education — all guaranteed by treaty — 
were at best marginal. The reasons were 
complex. Communication and transporta- 
tion between Washington and cnitlying 




Alaska's 



Ib witf^ a harsh eniinronment. 



4 fc-^AV... 




Where caribou ribs provide an infrequent treat. 

territories were slow and unreliable. In the 
Kasl, tfuv4)uhlic wa?; generally apathetiV^* 
toward the pr{>l>lems of Ir>fdians many 
miles away. On thr plains, white st^ttlers 
asked only for military {>rotr( t ion against 
tribes that op}H)sefi their enc roac hment. 
The Civil War had intrrvened, lore ing thr 



Govern'ment ta^oncentratc its resources ' 
,qn holding the Union together. 

For many reasons, Indian survival had by 
the 18dO*s beconr>e the-issue confronting 
the Congress. Whojg tribes were ravaged 
by smallpox other* Vhite mep's" dis- 
eases. InsufTiejent.agricuhural to<j^ anc^ 
training — along with some Indian resis- 
tance to farming — meant that few families 
could produce enough food to meet their 
basic needs. Hunger was widespread, 
famine a persistent threat. 

IndianVhildren were being taken from 
their families and shipped off to boarding 
schools, sometimes hundreds of miles 
from ho)he. Supporters of the boarding 
srh(K>l approach said that bringing 
children together in this way from many 
small and widely scattered villages was the 
only feasible way to maky pubi^^^ciuca- 
tion generally available. Critic s said the 
approach was intended Uy hasten the 
assimilatif)n of Indian youth into^ie 
giMieral |)of)ulation by removing thern for' 
long peri(Kls from latnily and tribal in- 
fluences Assimilation was regarcUtI as the 
solution to titt' "Indian problen)'' f<»r 
. generations, mostly l>ecause it would end 
the necxi (or t*e<lefal sup|>i)rt of the Indian 
{Kjptdation. It was also thoiiglit (hat 
assimilation would eu(J Indian uprisings 
against while s<-ttlrfncnts. 

7 
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[ndian Needs / 

Reports Cite Contlriumg Depi*/ation3 



In this century Fecfe^ policy has vacil- 
Jated between mandatory assimilation and 
recognition of the I ndians* right to self- 
determination, which fof most Indians has 
meant the cuhural and social identity of 
tgibal life on reservations. Many observers 
believe, however, that the nation's record 
in helping Indians to achieve social and 

* economic parity with other Ameritans has 
been little bettcrin this^entury than in the 
last. 

In 1928 a massive^study issued by the 
Brokings Institution (then the Institute 
for Government Research) brought theJn- 
dian plight to national attention. Entitled 

* 7^^^* Problem oj Indian Admintsiration, this, 
landmark document was prej>ared under 
the direction of Lewis Mcriam of the. 
University of Chicago for the Secretary of 
the Interior, who has jurisdiction over the 
Bureau of Indian Affairs. ^ 

The Meriam Report, as it is better knowti, 
reached two basic concly&ions: ( I ) Indians 
were getting poor services, especially in 
health and education, from public officials 
charged with meeting thi^e needs, and (2) 



Indians were being excluded from the 
4nan£^ementof their own affairs. 

• In 1969,ibur decades after the Meriam 
Report, the Senate Committee on L^or 
and Public Welfare issued the findings of 
its intfertsivc 2-year investigation of social 
and economic conditions among Indians, 
both on reservations ancf in urban cepters, 
TRe"Committee reported that the two ma* 
jor findings of the Meriam I^eport 'Ve- 
main just as valid today as they were more 
than 40 years ago/' The Committee cited 
these indicators: * ^ 



Fifty thousand Indian families live in 
unsanitary, dilapidated'dwelHhgs, 
many in huts, shanties, even aban- 
doned automobiles; 

The average Indian income is S1,5{)Q, 
75 percent below the national 
average; 

The unemployment rate among In- 
dians is nearly 40 percent, more than 
y 10 times the national average; 



Indians stress education opportunities for iheh^ children, knowing many will become tribal l^tders. 



The averagr of death of the 
Arneriran Indian is 44 years; for ail 
other An^erirans it is ()f); 

I'he infant mortality rate is twice the 
national awra^-; and 

I housaruis of Indians have migr ates! 
if)to ( ities only to find themselves 
untranietl for jr>hs and unpre|Kireii 
for url>an life. Many of them retm n 
\n the res^Tvatton inorr rhsilltisioned 
and defeated tlian wlien tl^evjell 

ViHn healtlj servK <'S undoul)fedly ( nti 
(1 ifiuted fo thf-sr !)le,<k st.itisties Vhv ( !f im 
inUMT also foufid |«K>f s< h«H)ling a*ma|<H 
fa< tor 

I )roj>uut rates an* twi< e {\\r natmoal 
ijverafc^e ni (xtfh {)ul)hr ,md I rdf^r^il 

10 



seh<K?ls Some sehoo! distriets have * 
drc^out rates apprqaching 1(X) per- 
eent; 

Aehi«*veme!it levels of Indiari 
< hildren are 2 to 3\ears Indow thotse 
of white stndefits, an<{ the Indian 
c hild falls progrc^ssively further 
iK'hind the longt*r he stays in sc IukjI; 

Ordy 1 jHTc ent oi Indiar] < fiikhen in 
<*lementary s( hrw)! have inchan 
fe;irhers or pt innpais; 

Our (on rtk ol elemental y «uid s<*< otj 
daty S5 luHil teac heiv hy thfit uit ft thl 
iinwntu would piejri ///// to \\ \\\ 
dian rhddren, and 

friduui i liiWren. more than any othei 
nnnontv ^loup, heheve tliehJseives to 
l>e Im Iow ,<vrf,i^r ' HI mtrlln^*n< f 



fiy an IH72 trraty, Haihead chiefs gave up their hunting j^rourtds on Mantana's Bittrrroot River. 
12 
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Treaty Period ^ 

Promise and Performance 




. . . , We wish our children edi^cated. 
^ . - , . We arc anxious . . . that our 
ing genCTation should acquire a 
knowledge of literature apd the arts, 
and learn to tread in those p^hs 
which have conducted your people, 
by regu lar generations, to theif pre- 
^sent summit of wealth and greatness. 

— Chc^rtaws to the Secretary of 
W^r, 1824 

Treaty records and related corr^pondence 
in the nation's archives relate only to a 
fr^tion of the nterly 400 treaties negoti- 
ated (rom 1 778 t\ 187 1 . Many agreements 
were oral; many records have been lost. 

tecords that do exist show conclusively, 
bwever, that Indian nations ceded their 
lands to the Federal Government with 
great reluctance a^d that they did so in the 
end largely oh the basis of Federal pro- , 
mises to educate their children 

The^^ties provided Federal annuities to 
be paid to tribes, based on the value of 
Iheii^eded lands. Mc^t treaties specifically 
aside lands to be sold ^ the support of 



a school fund. The Choctavi^ tyelty, for cx- 
amplerstiixilated the following: ^ 

f 

Out of lands ceded by the Choctaw 
nation to the iThftcd States . . . fifty- 
four sections of one r^ile square shall 
be laid out in good land, by the Presi- 
dent of the United States, and sold, 
for the puipose of raising a fund, to 
be applied to the.support of the Choc- 
taw schools, on both sides of the 
Mississippi .... ^ 

In effect, Indians wcr^ required to support 
their own schools from the proceeds of 
land sales, though the Federal Govern- 
ment assumed responsibility for providing 
both schools and teaching staff. 

HI 

Few tribal leaders could speak or write 
English. They had to rely on interpreters 
and explanations of treaty propt^als Uy In- 
dian Treaty Commissioners appointed by 
the President The communications gap 
caused misunderstanding and, in some 
cases, bitterness on both sides. 

Planning to relocate th^ Chippt^waS, Pc^- 
f. 13 



tawatdmite, and Ottawas/&ftci;thcy ceded 
Idoid^ in the Chica^ area, the Trc^ 
Commissioners told the Pottawatmnte 
Chiefs in 1845: 



GovcrnniOTt, the President wcnikl **have 
yoyr school ftind expended at ymxjr new : 
home, and anrongyoiir own people , . ^ 
forever thercaftar.*' » 



♦ If the Pottawatomie Chiefs arc wise 
I they will make dicir people h^py. 
Their lands are only held temporarily 
_ . . We ian't build their mills, 
blacksmith shops, or their SK:hool 
• c housc^s or other improvebicnts. If we 
did, they would all bc^lost to them 
when they removal to a new coun- 
try. 

The Pottawatomie Chiefs, some of whom 
were literate, responded in writing, raising 
two issues: 
* 

1 . We have asked for schools in our 
country . . . but they have been denied 
, . . . Instead of building schools in 
Pottawatomie couniCry, the Govern- 
ment had sent Pottawatomie boys to 

- school in Kentucky. 

2 We did not know that the 

^ education of the boys in Kentucky 

was to be paid for out of our 
monies . . . : 



While the removal of thfc Chippewas, PcA- ^ 



The Commissibners finally promised that 
if the. three tribes moved within two years 
to new lands designated by the Fec^eral 

14 




In 1877, Chief Joseph led the Nez Perce in 
vtQlent protest of a fraudulent iand treaty. 



tawatomics, and Ottawas from, the 
Chicago ^rca was b^ed on the explicit 
promisfc that the United States wcmld pro^ 
vide educational services forever, most . 
treaties promised schooling and c^her 
Federal services for only a limited time. 
The Menominee ( 1 83 1 ) and Pawnee 
( 1833) treaties, for example, provided 
federal schools for 10 years; other treaties 
extended the period to 20 yea^s. Officials 
in\Vashington believed that these 
relatively short periods would be adequate 
to prepare I ndians to till the land, become 
self-sufficient, and be ready for assimila- 
tion into the general pop^i^tion. At this , 
point, Federal support would terminate. 
However, Washington was slow in i^ple- 
mentifig some treaties and deficient in pro- 
viding services guaranteed by others. 

The history of .the 1855 titeaty with the Nez 
Perce prwides an examplaof the kind of 
delay wl\ich caused many mdians to ques- 
tion the gqpd fafth of the Federal Govern- 
ment In 1863 a new agent to the Nez 
Pefce reported that little liad been done to 
carry out the 1855 treat^ 

''On taking charge of the Office I took 
pains to ascertain what had been promised 
to," he said, **and what had been done for 
the Nez Perce nation .... I found ... no 
school house ... no hospital biiilt, and I . . 



mtltiiiir^e not fusijUshcd . , : . 

Some tribes questioned the abiUty and 
mcKivaticm of teaches scait by the Federal 
Government 

Hole-in-the-Day, the Chippewa Chief, 
took the prdalcm dir^y to the^U-S. 
Commissioner of Indian Afiairs, 

"The teachers who hB^e been sent among 
us have ncwr done us any g^," Hole-in 
thc-Day began, according to surviving 
records of the conversation . . . ; **Thcy 
seem to care about nothing but their sal- 
ari^ . ; . ' ' 

'i^^. , . Don't you feel . . . the,want of educa- 
tion?'* the Commissbner asked. Would 
you not, for instance, like to know how to 
read this paper?" 

"Father, it is 20 years since we began to 
receive annuities," replied HolcMn-the- 
Day. *'Rcfer back, and you will find those 
stipulations for the employment of ^ 
teachers [and others] .... We h^ve re- 
mained long enough in ignorance, de- 
pending upon others, and we now want to 
try something for ourselves ... all kmow 
we must have a teacher. We [will] employ 
such a one as we think will suit We will / 
then have him under our contrt>l . . . ." 

15 
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J "We will try iii^ liave m^ tMicc^^ 
the Commissibner ^imj^^ [Will] 
set apart the [annuity] fund, and let the In- 
dians cnipll|Dy their owp O^chers 

Holc-in-the-jbay had Ithe last comment 
**Father/* he said, **if you want to*havc us 
educated tg? read, why don't you take some 
^of your oWh money, ihstead of ours, and 
^ sacrifice it in upholdiiig the present 
* sysipm?" 



As a result of this meeting, the amended 
tr^ty with the ChippcM(a tribes ojntaincd 
th^ follow Jig provision; 



■ r • 



Legai questions raised Ly these bar ly « 
treaties persist The Chippewas, Pot- 
taw^wnie:^ ^d Ott4was wa-e promised 
^^^eral schooUng for Iheir^yo^ng peqsle^ 

"l in pcrpcUiity. aomc tr^ticj specifying 
education and (Hher services for periods of 
10 to 20 years, as in the case of the Ncz 
Perce treaty, wero nc^ immediately implc- 
mejycd upon ratification by Congress, ' 
Tl^Chijpcwas, ^cording to H<rtc-in-thc- 
Day, h^i Ipfet 20 years because teachers 
furnished by the Federal Gpvemmcnt 
taught them nc^ing« The Pottawatomie 

\ Chiefs h^ understood theirHrcaty to mean 
their children would be educated at home, 
not in far-off Rentucky. ,) 
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The Mississippi bands have ex- 
pressed a desire to . . . employ their ^ 
own farmers, mechanics and 
t^^hers; and it is therefore agreed ^ 
that the founts ^Jwhich they are 
now entitled, under former treaties, 
for thevpurposes of education, for * 
blacksmiths, and assistants^ she^s, 
tools, iron and steel, and for the 
employment of farmers and carpen- 
teijg, shall be paid over to them as 
tneir annuities ajpr^aid . . . 

A proviso was added, however. 
Washington kept the alithority to resume 
responsibility for providing these services 
if the Chipp^as failed to provide them to^ 
the satisfaction of Federal vfficials. 

16 



Whether the treaties specified Federal ser- 
vices for 10 to 20 years or forever, thcipur- 
pose was to prepare Indians to enter the 
mainstrram of American life. 

Indian leaders today take' the position that 
the Mcriam Rc^rt (1928) an<Mie Senate 
Committee on Labor and Pubnfc Welfare 
report (1969) graphically illusilfate that In- 
tiians have still not entered the American 
mainstream. In this respect, Indian^ 
believe, provisions of the early treaties re- 
main unfiilfiUedf Their rights under these 
unmrt treaty obligations, on the one hand, 
and their basic rights as U.S. citizens, on 
the c^her, form tbe basis for indian plaim^ 
to dual rights in U.S. society. 
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Chirp- a^krd mfrtings with Frderal officials to interfirft treatirs in a foreif^ language English 
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Special Law§'f6r Ijidian Welffire 
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And be it furtherjen^cd, That in 
order to promote civiihsation among 
the friendly Indian tribes, and to 
secure the con\inugnce of their 
friendship, it shall be lawful for th^ 
President of the United States to 
cause th/em to be furnished with ' 
usefu domestic aninials, and ^ple- 
ments of husbandry, and with goods 
of money, as he shail^udge 
proper .... 

—'^Civiliz^ion Act'"x)f 1802 

Even as i^arly FedcraJ policy sou gilt to 
^similale Indians into the multiethnic 
population migrating to America, the 



. rso expr«s«l as to clearly nvanifest^n in- 
^ tention to incIV^de thciiv;^' 



In recenf years, Indian le^dq4khaye cited 
/this legislative history a§ proof that the ^ ' 

* Congress has consistently recognized its 
unique responsibility to the original in- 
ha|>itants — and ©wncfs of rriost U.S. land, 

. Indian leader^ maintafn that this uniqye 
Federal responsibility still exists/ 



The legislative history ojn^^hich Indians 
base this fclaim began with the '*Civiliza- 
^ tion Acts" of 1802 and 1819. These acts 
provided mpdcst fund^S 15,000 a year 
for all I ndian social and welfare 
Congress repeatedly passed special legisla- programs — to help Indians make the tran- 
tion to deal with Indian pi'oblems, thus sitidn from the life of the migratory hufftcr 
proclaiming its intention to handle Indian to that of the self-sufficient farmer. 
afTairs apart fro»i matters involving the 
{x>pulation at large. In this respect, the 



Congress adhered toihe Constitution, 
which expressly exempted Indian com- 
munities from Federal taxation and^most 



The 1819 act stipulated that these fund^ / 
were to provide ''against the further 
decline and final extinctic^of thqindian 
tribes . . and for introducing among theiu 



laws governing Americans. This approach the habits and arts of civilization." These 

was upheld by a Federal c6urt decision in funds, in effect, were to supplement the 

1 884, which stated that ''general acts of the Federal cash allotments paid to Indian? for 

Congress do not apply to Indians,'linless ceded lands. They were to help defray the 

' ■ ■ . ■ 
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cost of agricultural training and tools, 
health services, edijEation, and other ^ 



'civilizing ' services. 



Prior to the Civili^tion Acts, Fedo^al laws 
were intended to implement specific tr^y 
provisions. With the 1819, statute, tTie 
Congress went beyond obligations 
assumed by treaty with individual tribes to 
deal with the survival needs of all Indians. 
It made no distinction in this legislation ^ 
between tribes that had signed treaties with 
the United States and those that had not. 

The 1819 law set a pattern for subsequent 
legislation. Throughout most of the I9th 
century, as the r^lalivehnportance of 
treaties declined, the Congress unilaterally^ 
accepted more and more responsibility for 
Indian welfare. Thus, by the close of the 
treaty period in 1871, Indians had accructl 
rights to Federal services under two types 
t)f legal authorization: ( 1 ) u-eaties with in- 
dividual tribes, and (2) congressional acts 
•applicable to all Indians. 

For 40 years after the treaty {>eriod, the 
United States continued to sign agree- 
ments thaf were not official treaties but 
were often so regarded by Indians and, in 
later years, by the coups. However, the 
emphasis of these agreements and related 
acts of the Congrt^ss gradually changed 
from rights granted to tribes to a more 
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general concerp with the welfare of in-^ 
dividual Indians. • . 

4 « 

Did this mean that Indians retained thcu- 
entitlement to Federal services even where 
they had decided to live and work off- 
resCTvation as^^art of the general jocicty? 
Legal opinion, even today, varies on this 
point MsCny legal scholars believe these 
ri^ts to Special Federal services do apply^ 
to individual Indians wherever they live or 
work ' • ^ 

# 

The issue of individual Indian. rights to 
Federal services was clouded or clarified, 
depending upon conflicting legal in- 
terpretations, by two apts granting citizen- 
ship to Indians. In 1919 the Congress 
voted citizenship for\Indians who had 
served in the military during World War I 
and had received an honorable discharge. 
The Indian Citizenship Act of 1924, cited 
earlier, conferred citizenship on the entire 
Indian population. 

One legal view holds that, with citizen- 
ship, Indians lost their special status under 

. Federal law and consequently their ijights ^ 
to special Federal services. They were 
now, according to this view, entitled to all 
social, welfare, education, atid other . 

* Federal services available to the general 
public, butm>/ to a continuation of the 
special programs guaranteed by treaty and 



r 

Federal law in the precitizenship period. A 
contrasting legal opinbn cites the constitu- 
tional exclusion ofjndians from most acts 
governing citizens, and the 1884 Fed»al 
court ruling that Indians were not covered 
by FedcrST legis lation u nlcss c>q>ress ly in- * 
eluded. This position holds that the Con- 
gress, having authorized Indian citizen- 
ship, nevertheless intended to continue 
handling I ndian affairs apart from the 
general welfare unless it specifically pro- 
vided for Indians in ^neral legislation. 

The latter legal doctrine-^-rdual ri^ts for 
Indians — was subsequently reinforc&d. 
Dealing expressly with Indian affairs, the 
Congress passed the Wheeler-Howard 
andJohnson-O'Malley Acts in 1934. The 
Wheeler-Howard Act provided a basis for 
for malizitig tribal self-government under 
the supervision of the Secretary of the In- 
terior and clarified the powers of reserva- 
ti(!)n governments. TheJohnson-O'Malley 
Act authorized the Secretary of the I n- 
terior tb contract with States and Territo- 
ries to provide educaticm, medical atten- 
tion, agricultural assistance, and social * 
welfare services to Indians in their respec- 
tive jurisdictions. * 

On the other hand, the dual rights 
doctrine was evident in generd legislation 
as the nation sought to improve the quality 
of life after World War II. Indians were 
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expressly included in the Area Ek:vcIoj5- 
ment Act of 1961 and the EOTnomic Op- 
portunity Act of 1964. 

* Indian children and adtilts have benefited 
from numaxius Federal educaticHi 
programs. The largitst of those ad- 
ministered by the Office of Education is 
the muhi-btlHon-doltarcompensatx^ 
education prc^am for children fibm low- 
income families authorized by Tide I of 
the Elementary and Secondary EduqgUion 
Act of 1965. The Confess expressly in- 
cluded Indians among the populations to 
be served by ESEA programs. Other 
programs saving Indians as members of 
the general population include Right To 
Read, Follow Through, Education for the 
Handicapped, Emergency School Aid, ' 
and Adult Education Sp>ecial Projects, 
Moreover, Indian youths may qualify on 
the same basis as any other students for 
college tuitiqn loans and grants undpr 
Federal programs. 

Recognizing the need for additi»ila! 
Federal assistance to Indian students, ttie 
Congress returned to the sf^cial legislation 
apprmch wi\h passage of the Indian 
Education Act of 1972. Administered by 
the Office of Education, the act provides 
nearly 2,000 grants annually to meet the* 
spetnal learning needs of Indian children 
and adults. 




Together with public schools and schools 
Qfkrated by the Bureau of Indian Affairs, 
I ndian tribes and organizations operating 
their own schools arc eligible for grants. 
The Indian community must be involved 
in planning and operating every project, 
regafdlcss of the school agency funded. 
The Indianr Education Act is the first 



Federal leg^lation to require active par- 
ticipation by Indians ancf Alaska Natives 
in projects supported under its authwity. 
This is significant bccaust it responds to 
criticisms dating back to the Meriam 
Rqxntthat Indians have been 
systematically excluded from the manage- 
ment of their own afl^rs. 




Grazing animals are one of the very few cash income sources avaUabfe on southwestern reservations. 
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Judicial History / 

Courts Uphold Congressional Int^ 
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Nat only cioes die Constitutic^ ex- 
, pr^i^ly auU^cNTue Congress to regulate 
* comnimre with Indian trSb^^ but 
long-continued legisiati\% and execu- 
tive usag^ and an unb^^ken current 
of judicial decbions have attributdi to 
the United States as a supericM* and 
civiliz^ nation the power and duty of 
exercising a fostering care ^d protec- 
tion over all dependent I ndian com - 
mu nitics with in its borders. 

— U.S. Supreme Courts United 

States a, Sandovai, -4913 ^ 

The nation's courts have consistcnCly coi^- 
sidcrcd the wclfere of the nation's entire 
Indian population in ruling on Federal c 
responsibility under various treatira and 
acts of the Congress, 

For cJiamplc, when the Congress enacted 
the 1819 Civilization Aci, it was attempt- 
ing to prevent the extinction of tribes along 
the U.S. frontier. For this reason, the Con- 
p'css made no distinction between tribes 
that had treaties with the United States 
and those that did not. The congressional 



int«t was to save pebple who were unstic-* 
cessfuL in adjusting to life as farmes:s on ^ 
limited land While both the frontier and , 
the treaty p»tod have been closed for a (p J 
century, the am rts continue to honc^ this 
intent of ^ly F^ieral promises. This in- ' 
tent otl^ went t^yond the tetter of specific 
|reaties and legislation. As cited above, the 
^preme Cof3rt ruled in 1^13 that the 
United States is responsible forth^^care 
and {^ec^ion^' not only of treses ^kbt 
original fro^itier ari(^eastern tril^ nKding' 
U.S. trc^^ka^ but of ^'all dependent Indian 
communities within its borders 
[emphasis ^d^.] 

Increasingly in recent years, Indians have 
sought adjudication in the courts of tr^ty 
ri^ts they befieve remain unfulfilled by 
the Federal Government Courtv^n turn, 
have recognized that the tribal leaders of a 
century ago did ncH always underhand the 
treaty Ihcy signed. They have permitted in ' 
evicknce massive docjimentation in fish- 
ing righfe; cases, for example, showing 
what tribes in the Northwest believed their » 
righti to be and the extertt to which the 
Government has kept its cpmmitment. 
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As regards education, the courts have 
ruled in some cas^ that the Government 
failed to provide schools and teachers.as 
quickly or as fully as treaty agreements re- 
quired, fn a 1936 case, Sioux Triht v. 
I /rated Stairs, the Court of Claims said: 
**The record establishes that for a long 
period of time the Government did not 
' stric tly observe the provisions^ . . of the 
treaty of 1868 . . . with respect to furnish- 
ing the educational facilities provided (or 
thexein." 





St hool ffrotrram^ intlddi* aid tribal talk's, 

2f) 



Whilr some adults pursue native crafts. 

Vhc C^ourt iA ( Ihiuns jHUfH^Hi ntu {h;i! 
< hiklrrfj wrrr the iv<i\ virtiriis. )nii it ask<'<l 
'\ . how may [this lac k of <^lu< ation] be 
rerliK rrl to dcillars an<l rrnts * fhv 
furasurni^ '»( cLunagrs. niaktn^ r f^iitntiun 
lf>f an ailr^rd ioss \i\ fiuinry. r^'sists 
( ah utation 



... all stocks, bonds, or c^her 
securities or evidences of indebted- * 
ness now held by the Secr^ary of the 
IntcriQrjn trust for the tenefit of cer* 
tain Indian tribes shall . . . be 
transferred to thc'Treasurer of the 
United States, who shall become the 
custodian thereof / ... 

— Act of Congress, 1 876 

Many people erroneously assume that the 
U.S. Department of the Interior's Bureau 
of Indian Affairs (BIA) is solelyresponsi- 
ble for Federal progr^ns to assist Indians 
and that funds channeled through other 
Fe<!lera{ agencies to State and local govern- 
ments may not be used to benefit the I n* 
dian population. 

Over the years I ndians have come to par- ' 
ticip^e in an array of social service 
prograjms administered by the Department 
of Health, Education, and Welfare, the 
Department of Agriculture^ the Depart- 
ment of Labor, and other agenciai. While 
BIA responsibility has not diminished, 
that of oih& agcnci«iias increased. 



Interagency involvement in Indian a0airs 
dates from the nation's first year under the 
Constitution. Reflcfcting the views and 
needs of an uncomplicated agricultural 
society that was wary of centralized 
government, the Congress in 1789 
"authorized only three agencies in the 
Federal cxcj^utivc — the Departments of 
War, State, and the Treasury. 

In* 1 789 most I ndian nations were located 
west of the white frontier settlements on 
the eastern s1o]Jk of the Appelachian 
range. Maintaining |>cace on the frontier 
was up to the Army. The Congress 
therefore delegated major rcsf>onsibility 
for Indian matters to the War Department. 
However, the State Department was d^ig- 
nated to keep records related to treaties 
and to handle diplomatic relations with 
tribes in the territories. The Treasury 
Department was assigned to manage for 
the Indian nations the trust funds derived 
from their land sales to the Government. 

BIA was created by Secretary of War John 
C. Calhoun by departmenul order in 
1824, The Congress made it a permanent 
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Govcxn^moit unit^ still iti the War Depart- in 1376 returned it to Treasury, where it 
mcnt, iO yGsars later. ^ remains today, 



( 



Whcif the Ekp^rtment of the Interior was 
established in 1849, BIA was^tr&hs&rred 
to that agency. Later, the Statfe Ifcpart- 
ment's conduct of diplomatic rd^^icms 
with the Indian nations and the Treasury 
Department's administration of Indian 
trust funds also wci^ ti^nsferr^ to BIA. 
The Ck)ngress nevertheless soon made it 
clear that Federal responsibility for Indian 
affairs had not*bccn permanently 
centralized in the Department of the In- 
terior. Not satisfied with the Interior's ad- 
ministration of the trust funds, Congress 



As cMher executive agencies Wore created, 
some of them idso assumed a share of the 
Federal responsibility for Indian welfare. 
The Dq^artmmt of Agrkuteui^ wt»-ked on 
Fndian reservations to control Jivestock dis- 
eases and soil ermbn. Indians in recent 
times have participated in Agriculture's 
£irm loan, siirplui oimmodity, and food 
stamp programs. Similarly, Indians have 
J^cncfited from thtf sq^ccs of the EJtpart* 
mcnt of Commerce and the Department of 
Housing and Udban Devetq>mait 
And, as mentioned earlier, when Ccmgress 





*Akskan islands to sj:Pnthwestem pueblos, from Maine wvods to Florida everglades., 



began to pass rmypr aid-to-education ^ 
programs in the !960X it assigned respon- 
sibility for admin istr^ion of most 
programs to the Department of Health, 
Educati^/and Welfare's Office of : ^ 
Education. 
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Thus, the Congress has consistently 
charged a number of agencies with the sui- 
ministration of Federal programs 
specifically 'for Indians. Moreover, the 
Congress has specified the inclusion of In- 
dians, oftien by special amendment, in 
social service programs adminktered by a 
variety of agencies to benefit the general 
.public. 




Over. 250 tribes are eligible for Federal funds U> help educate their chSdren for tomorrow's world. 
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The forgoing historical review shows that 
Fectera! treaty jH^miscs were ncrt always 
M^ty thwg^ there were sometimes 
mitigating circuimtances, including the^ 
disruptions caused by the Civil War, 
Ih-oblems ialso arose because there were 
misunden^andings b^ween trU>es and ^ 
Treaty Commissioners as to what some 
treaties actually called fon 
• 

From the beginning of the Republic, the 
Confess sought through special legisla- 
tion to deal responsibly with Indian^neods. 
The policy seeking to assimilate Indians 
into the general papulation has giwn way 
to a recognition of the Indian ri^t to sdf- 
deternfiiti^on. And while continuing^ 
special programs for Indies, the Congress 
has eiq>res5ly broadened recent social 
welfare p-ograms for the general popula*^ 
tion to include Indian children and aduhs. 
A notable example is^the Elementary and 
Secondary Education Act of 1965. 

The y . S. Supreme Ccnirt, like lower 
couxs, has maintained that ''an unbroken 
currvit of judicial decisions*' gives the 
F^cral Government both the power and \ 
duty to care for the Indian peculation. As 
tribes seek ciarification of their rights 
under the early treaties, courts arc in- 
creasingly admitting info evidence exten- 
sive documentation showing what Indians 
believe their rights to be, ^ 
• « 

As the nation seeks to redress past failures 
and to develq> a Federal poUc7 responsive 
to Indian needs and aspirations in the 
years ahead, it should be recognized that 
the legal and judicial history tends to sup- 
port the Indian claim of dual rights-— by 
treaty and s|>ecial acts of the Congress on 
one hand, by Ti0iis inherent in citizenship 
on the other, ft. , 
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